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Can’t pay,
won’t pay

With the economic recession
‘biting’, pension funds that also act
as landlords are increasingly
coming under pressure from
tenants seeking to
minimise the impact
that quarterly
rental payments
have on cash flows.

The authors, Mattioli Woods, specialise in this area of pensions consultancy,
providing a trouble-shooting service for clients and advisers throughout the UK.

It is very important that a landlord is able to
work with a tenant and reach an agreement

that both satisfies a tenant's immediate cash
flow needs, and ensures the security of the
landlord’s income stream. Being unreasonable
in the face of a request could lead to the failure
of a tenant, jeopardising the long-term income
stream for a landlord. Similarly it is important
that a landlord ensures the tenant is viable and
that by accepting amended rental payments or
a reduced rent, that this action will guarantee
the long-term future of the tenant, and not
merely delay the inevitable which, in all
likelihood, could lead to the landlord losing
more rental income than would have been the
case.
This is a delicate balancing act, all the
more so when the tenant is connected to
the landlord. If the landlord fails to take
appropriate due diligence to ensure that the
tenant’s needs are genuine, there is a threat
that HM Revenue & Customs could view the
action as artificially supporting the member’s
company. In a worst case scenario,
HMRC could construe that a pension
fund has made an unauthorised
payment to the member or the
member’'s company leading to an
unauthorised payment tax charge
being levied on the scheme, the
member or both.

Mattioli Woods has developed a
number of strategies to assist
tenants and landlords in this
complex and delicate area, to
ensure that both
parties are protected in
such situations.

Article by Alan Cowan
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Strike it lucky - The
contribution game

The immense joy of being a specialist pension consultant has for almost three
years been evident in the extreme when sitting at a client meeting and the
accountant says ‘OK, how much can we justify as a contribution into a pension
scheme?’. This simple remark leaves us with a number of problems in that
firstly, the exact amount is difficult to identify, and secondly the accountant is
simply asking the question ‘what can we get away with and still get tax relief?’

The answer is simply that the client can pay in anything he wants, but the
opportunity of also obtaining the tax relief, which is the second part of the
question (almost unheard] is the current allowance of £245,000 for 2009/10 and
£255,000 for 2010/11. As you may be aware, the allowance for the years after
2011/12 onwards has been frozen, which means the amount of annual
allowance that each person will receive in later years has effectively been
reduced. This sounds logical, and should be, but HMRC then requires,
correctly under the Taxes Act, that any contribution meets the ‘wholly,
exclusively and necessary’ test.

A number of other questions obviously arise, but if we focus purely on the
meeting with the accountant asking the simple question ‘how much can the
client pay in?’, this now hinges on the position of the client in relation to the
business paying the contribution. For instance, if a controlling director is
paying a contribution for himself on business that he generally controls, then it
is unlikely that there will be any challenge by the local Inspector of Taxes on
any amount being paid for that member.

If, however, a contribution is paid to family members or any descendants, or in-
laws and their relationship to the business is either incidental or insignificant
in respect of the work that they are required to do, then a contribution similar
to the annual allowance may raise questions.

Nevertheless, where it can be determined, for instance, a husband and wife
work alongside each other and are instrumental to all parts of the business, it
is unlikely that there will be a challenge to any contribution paid for those
members.

Care must be taken when contributions exceed £499,999 as spreading comes
into play for contributions of £500,000 and above, and if details
are needed on this, then please do not hesitate to contact us and
we will provide you with the circumstances and nature of the
spreading.

Following the Budget 2009, care will also need to be taken when
contributions are paid for clients with
income in excess of £150,000.
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: So, who will be affected?

The freezing of the
i allowance has made
i it even more

i important for your
i clients with larger
i funds to protect

i themselves from a
i 55% tax charge -

i even for those who
! have protection in
i place.

{ From April 2010,

i members of final

i salary schemes will be

i able to have a pension

¢ of £90,000 pa before the
i life time allowance is

i breached and tax
charges apply (unless .
i protection was in place by April ' .
i 2009).

THE BIG

FREELZE

. The pre-budget report in November
. 2008 provided some interesting

. aspects for pension planning, not

. least the freezing of the annual

i allowance and lifetime allowance in
: 2015.

The lifetime and annual allowances are set to rise
i to £1.8 million and £255,000 respectively by the tax
i year 2010/11, and it had been anticipated that they
i would continue to rise in line with inflation.

i However, it has been announced that the

i allowances will be frozen up to and

{ including 2015/16.

Clients who have elected for Primary Protection

i may need to review additional contributions being
i made to their pensions, as their own personal

i allowance is set as a percentage of the lifetime

i allowance, which will be frozen for the five year

¢ period. This will also apply to clients who have a

¢ personal lifetime allowance as a result of divorce
or an overseas transfer.

Clients who have protected tax-free cash will also
i be affected as the tax free cash revalues in line

i with increases in the lifetime allowance, so there

i will be a five-year freeze. There is a possibility of

i the additional lump sum based on 25% of the

i growth of the fund in excess of the increase in the
i lifetime allowance; however, this will be of no

i benefit to clients whose funds have been affected
i by stock market volatility.



Clients with protected retirement ages, such as
sportsmen, will see the effect on their own lifetime
allowance, which is reduced by 2.5% for each year
between the minimum retirement age and their
own retirement age. This will have an effect in 2010
when the minimum retirement age increases from
50 to 55, but their own, already smaller lifetime
allowance, will also be frozen

There is a test against the lifetime allowance when
benefits are taken but there is an additional test for
clients taking alternatively secured pension at age
75. The test at 75 looks at net growth on the fund
(investment growth less income payments) and if
the client has insufficient lifetime allowance left,
there will be a tax charge.

However it is possible to look at controlling the
lifetime allowance charges. Whilst there are some
drastic ways of getting around the lifetime
allowance charge, namely divorce and death,
(neither of which are intended as a
recommendation!), by regularly
reviewing your pension structure
and how and when you take
pension benefits, it may be
possible to control,
delay, reduce and
possibility avoid a
lifetime allowance
charge.

But beware, clients
looking at
maximising income
now to avoid a
lifetime allowance
charge in the
future have to be
aware of the
increase in tax for
incomes over
£100,000 from
2010/2011.

It is not only clients with
bigger pots who will be
affected. The limit on trivial
pensions is set at 1% of the
lifetime allowance. The freeze will
push clients above the 1% and force them into
potentially purchasing annuities as opposed to
commuting their pension on grounds of triviality.

The freeze on the annual allowance may result in
higher earners in final salary schemes being
subject to tax charges, as their benefits accrual
exceeds the annual allowance. The maximum
increase in pension will be £25,500 pa from 2010.
For clients with separate arrangements outside
their final salary schemes, the interaction with
other pension schemes will be key to ensure that
tax charges do not arise

Article by Karena Woodall
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Mattioli Woods is one of the UK's leading and fastest growing
consultancies in its area of expertise, the provision of pension and
wealth management services for controlling directors,
professional persons, owner-managed businesses and small to
medium-sized PLCs. In particular, the practice has specialised in
the application and provision of small self-administered pension
schemes (SSAS) and self-invested personal pensions (SIPP).
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As we go to print, the chancellor has confirmed the alterations previously
indicated in the pre-budget report, and threw in a few surprises!

Personal allowances are to be linked to income.The basic personal
allowance will be reduced to zero on a tapered basis for those individuals
with 'adjusted net incomes' above £100,000. The reduction will be at a
rate of £ for every £2 above the income limit. From 201 1/12 there will
be a higher rate tax of 50% (previously indicated as to be 45%) for
incomes above £150,000, and for 50% tax payers, the higher dividend rate
will increase from 32.5% to 42.5%.

For potential 50% tax payers, the ability to vary income from the pension
to control tax may be a useful planning tool, and the issue of wealth
management, as opposed to just pensions management will be paramount
in the future.

Higher earners also need to be aware of the intention for higher rate tax
relief on pension contributions to be limited for individuals with income of
over £150,000. Whilst this is not effective until April 2010, temporary rules
apply from 22 April 2009. Income is not just restricted to earnings, and will
effect company contributions, personal contributions and accruals in final
salary schemes. Clients who believe they may be

affected should contact their Mattioli Woods ﬁ;trigheaby
consultant. The devil (as always) is in the detalil, and Woodall

we will have further comments to make when the
Finance Bill is published.
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The sale of the 21st century
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The sharp decline in the economy has had a stark impact on
many of our clients’ businesses, whether this be a slowdown in
sales or a lack of credit, which perhaps six months previously
had been readily available. This has impacted businesses over
a very short period of time with the consequences being felt
immediately. At such a time it is important to consider all
options available to clients, including perhaps how their
pension fund could be of help.

The idea of sale and leaseback is the cornerstone of specialist pension
planning. In essence, it is the sale of property/land by the business to the
pension fund. Previously this was a well used tool as part of a client’s exit
strategy from the business at retirement. In the current climate it can,
however, be utilised to raise cash for the business.

There are benefits for both entities. Firstly, the significant reduction in Bank of
England base rates has meant that all banks are now offering extremely low
returns on cash deposits (we believe those who offer higher levels of return
should be treated with a high degree of caution). Therefore, for pension
schemes which hold cash, there is a significant drawback at the present time,
particularly if there are pensioners within the scheme who rely on a return in
order to underpin pension payments. For the business, the sale of property (at
market valuation] to the pension scheme is perhaps a cost-efficient way of
creating liquidity. Given the increased margins presented by banks and added
to that higher arrangement fees, the access to pension scheme cash following
the sale of the property may be a more cost-efficient route than going to a bank
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that may perhaps be unwilling to lend.
Furthermore, it benefits clients personally as rental
income received by the pension scheme is free of
tax and ultimately for the member’s longer term
benefit.

It is important to consider the risk factors in
undertaking such transactions. Legally, a sale and
leaseback is a disposal for capital gains tax
purposes and would also normally be subject to
stamp duty on transactions above £150,000.
Furthermore, the key question for trustees is
whether the business is a viable future prospect
li.e. if the business is likely to fail then it would be
unwise to utilise the pension fund’s cash in order to
sustain it perhaps for a few months longer).

However, if the business is otherwise in a healthy
position and perhaps is suffering from a lack of
credit from the traditional sources, then a sale and
leaseback can be an effective way to aid both the
business and the pension scheme at

the current time. ]

Article by Dan Partridge
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